STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15,902
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals a deternmination by the
Department of Social Wl fare that he was not eligible for
Food Stanps due to his failure to recertify his eligibility

in spite of a pending fair hearing on another issue.

FI NDI NGS OF FACT

1. The petitioner, who is a disabled nman Iiving on
Soci al Security benefits of $566.91 per nonth, has been a
Food Stanmp recipient for a nunber of years. Last Septenber,
he was term nated from Food Stanp benefits because his
wher eabouts were consi dered unknown after a benefit card
they sent himby certified mail was not picked up. That
cl osure was the subject of a fair hearing (Fair Hearing No.
15, 706, Decenber 31, 1998, which is attached hereto), in
whi ch the Board dism ssed the petitioner's appeal based on
an admi ssion by the Departnent that the petitioner's
benefits had been wwongfully term nated and a representation
that it would reverse its decision and mail a new el ectronic
benefits transfer (EBT) card to the petitioner forthwith and
restore all |ost benefits.

2. Through a series of events which can only be

descri bed as neglectful and inconpetent, the petitioner did
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not receive his EBT card until March 22, 1999, nore than
four nmonths after the Departnent prom sed to send it
forthwith. The Departnment has offered no adequate
explanation for this delay but has offered the petitioner
its apologies. The petitioner, for his part, blanes the
Board for dismssing his appeal in the face of settlenent
representations by a Departnent which he has al ways vi ewed
as untrustworthy, certainly with sonme justification in |ight
of recent events.

3. The petitioner does not now appeal this particular
del ay but rather a notice he received fromthe Departnent
foll owi ng his Septenber appeal which he interprets as a
continuing decision on the part of the Departnent that he is
not actually eligible for Food Stanps, but only receives
t hem "pendi ng" his various appeal s.

4. Wiile the petitioner's prior fair hearing was
pendi ng, he received a notice dated Novenber 17, 1998, from
the Departnent telling himthat his benefits would be
term nated effective Decenber 1, 1998 because he did not
provi de informati on needed to verify his eligibility during
the sem annual recertification process. The petitioner had
declined to be involved in this process because the
term nation of his benefits was under appeal and he was, as
he understood it, eligible for continuing benefits while he
appeal ed, whether he was certified or not.

5. On January 3, 1999, shortly after he received the
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Board's Decenber 31, 1998 decision in the first case under
appeal, the petitioner filed a witten appeal of the
Novenber 17, 1998 closure notice on the grounds that it was
illegal to term nate a case under appeal and because the
Department itself was in "default” for failing to restore
his | ost benefits as it had prom sed in settlenment of the
prior appeal. At that tine, the petitioner had not received
Food Stanp benefits since Septenber of 1998. The worker who
received the appeal did not forward it to the Human Services
Board apparently believing that no action had been taken

whi ch coul d be appeal ed.

6. In response to the petitioner's letter, the worker
mai l ed hima notice informng himthat the Departnent had
not made a deci sion on his "Decenber 1, 1998 application”

On January 11, 1999, the worker nailed a second notice to
the petitioner informng himthat he had been recertified
for Food Stanps from Decenber 1, 1998, through January 31,
1999, and woul d receive benefits for that period of tinmne.
The notice explained that benefits were reinstated because
the Departnent did not want to close his case while his fair
heari ng was pendi ng. However, he was advised that he had to
return review papers before January 17, 1999 in order to
receive benefits after January 31. 1In effect, the
Departnment in this notice reversed its Novenber 17, 1999
notice of denial. This action was taken, according to the

Departnment, because it had to re-certify the petitioner
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under law in order to pay himany benefits. Gven the

ci rcunst ances, the Departnent decided to waive the
petitioner's co-operation with the recertification for this
period and, in effect, re-applied for the petitioner and
granted himeligibility so he could be paid benefits pendi ng
t he appeal .

7. On January 12, 1999, the petitioner wote to
reiterate that he wished to appeal the Novenber 17, 1998
closure notice in order to air his grievances agai nst the
Departnment. He asserted that he did not need to conplete
the "revi ew papers” because his eligibility remained in
effect under the initial appeal of the Septenber 11, 1998
notice of closure.

8. That second request for a hearing was not
forwarded by the worker to the Human Services Board. On
January 21, 1999, the worker wote to the petitioner that

there was no closure to appeal except what m ght be com ng

up if the petitioner failed to return the revi ew paperworKk,
and he asked for a clarification of the grounds for appeal.

9. In response, the petitioner sent the follow ng
reply dated January 22, 1999:

You were told in ny demand for hearing that "contrary”
to the Dept's belief that [petitioner] needs to

"conpl ete" review papers, [petitioner] maintains his
eligibility and his demand for benefits. Until those
benefits are endorsed, [petitioner] retains his initial
certification under demand for a fair hearing appeal
dat ed January 3, 1999.
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10. On March 13, 1999, the petitioner wote a letter
to the worker demandi ng that his appeal of January 3, 1999
be processed or "face federal kinetic prosecution.” This
| etter apparently pronpted a neeting between the petitioner
and the worker's supervisor on March 17, 1999, at which tine
the petitioner was assured that his appeal would be
processed regardi ng the Novenber 17 closure letter. The
supervi sor appears also to have explained to the petitioner
that the Novenber 17 closure notice had been reversed by the
January 11 notice of recertification.

11. In response to his conversation with the
supervisor, the petitioner wote a letter to his worker on
March 17, 1999, contesting the Departnent's ability to re-
instate his benefits on January 11, 1999, once they had been
closed, and claimng that only the Board coul d reverse that
action pursuant to a fair hearing. He demanded benefits
back to Cctober 1, 1998, or a hearing on the matter.

12. At this point, a fire was apparently |it under
sonmeone at the Departnent to get the |ong ago prom sed EBT
card to the petitioner. He received a letter March 18, 1999
fromhis worker informing himthat the card was comng to
the District Ofice and could be picked up by March 22 or 23
and that it would contain benefits from Qctober 1998 t hrough
March of 1999. This was done as prom sed and the petitioner
agrees he did get the card and all of the prom sed benefits

at that point.
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13. The petitioner was also informed that his
eligibility had been recertified from February 1 through
July 31 of 1999, even though he had not returned the
requi red papers. The Departnent apparently felt that it
could take this action without further information fromthe
petitioner. The petitioner responded at the hearing that he
was i ncensed by the Departnent's taking it upon itself to
recertify himw thout his perm ssion and asked that the
recertification be repealed. The Departnent again stated
that the reason for taking this action was that it coul d not
pay the petitioner pending his January 12 appeal unless he
were recertified. The Departnment has agreed to rescind his

certification if that is the petitioner's desire.

ORDER
The petitioner's appeal is dism ssed because there are

no i ssues left to resolve and it is now npot.

REASONS
Under the Food Stanp fair hearing appeal regulations a
househol d may continue to receive benefits after an appeal

has been filed under certain circunstances:

k. Conti nuati on of benefits.

1. | f a household requests a fair hearing within
the period provided by the notice of adverse



Fair Hearing No. 15,902 Page 7

action. . .and its certification period has

not expired, the household' s participation in

t he program shall be continued on the basis

authorized imediately prior to the notice

of adverse action, unless the househol d
specifically waives continuation of benefits.

2. Once continued or reinstated, benefits shal
not be reduced or termnated prior to the
recei pt of the official hearing decision
unl ess:

i The certification period expires. The
househol d may reapply and may be
determ ned eligible for a new
certification period with a benefit
anount as determned by the State
agency.
F.S.M 273.15
The petitioner in this case had continuing benefits
based on his Septenber appeal of a case closure for
"wher eabout s unknown". Under the above regul ation, his
benefits could only continue pending appeal if his
certification period had not expired, although he could have
reinstated that period and continued to receive the
benefits. The petitioner is incorrect in his assertion that
he was not required by law to cooperate with recertification
in order to continue his benefits pending appeal. However,
t he Departnent, apparently unable to explain this to the
petitioner and not wanting to deprive a patently eligible

and needy recipient from obtaining food!, decided to

Y It nust be renenbered that the Departnment was not

contesting the benefits which the petitioner was seeking
under his underlying appeal. By the time the hearing was
hel d, the Departnent had agreed that the petitioner should
not have been cut off from benefits.
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recertify himw thout his cooperation to continue his
benefits.

At this point, the petitioner has agreed that he has
received his full Food Stanp benefits for each and every
month at issue. He seeks a ruling that the Departnent's
original notice telling himthat he was term nated for his
failure to cooperate with recertification was ill egal
because he was receiving continuing benefits. He cannot,
however, receive such a ruling both because the notice was
not incorrect under the above regul ati on and because the
Departnment itself rescinded the notice and deci ded not to
t ake any adverse action against the petitioner with regard
to his Food Stanp eligibility. Again, the petitioner's
appeal is noot, and, unlike the | ast appeal, the Departnent
has no renmaining pronmi ses to keep to resolve the issues. It
has al ready perforned every action needed to restore the
petitioner's benefits.

It goes without saying that there is great cause for
concern in the way this case was handl ed foll owi ng the
Board's prior decision. That case was nooted on the
representation of the Departnent's attorney that it agreed
with the petitioner's position and that the Departnent would
restore his benefits inmediately. Qoviously such a
representation inplies a serious obligation to do what was
prom sed. Such a failure to act in accordance with

agreenents certainly underm nes the confidence that parties
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and hearing officials should be able to place in the
Department. It would be wise for the Departnent to put
mechani snms in place which assure that this does not happen
agai n.

There is a second troubling aspect to what occurred
here and that is the failure of the worker to forward the
petitioner's January 1999 hearing request to the Board. The
Food Stanmp regul ations nmake it clear that any person nmay
request a hearing by clearly expressing his or her desire to
do so and that "the freedomto nake a request for a hearing
shall not be limted or interfered with in any way." F.S. M
> 273.15(h). Any request for a fair hearing nmade by a
client nmust be forwarded without delay to the Board. It is
the province of the Board, not the worker, to decide if the
appeal has any nerit or not. It would certainly be
desirable for the worker to review these regulations with
his supervisor if he is not famliar wth them or does not
under st and them

##H#



